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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

10  CFR  Part  478 

[Docket  No.  CAS-RM-81-2041 

Methane  Transportation  Research  and 
Development;  Proposed  Regulations 
for  Review  and  Certification  of 
Contracts,  Grants,  Cooperative 
Agreements,  and  Projects 

agency:  O^ice  of  Conservation  and 
Renewable  Energy,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(“DOE")  hereby  issues  a  notice  of 
proposed  rulemaking  to  implement 
section  4(d}  of  the  Methane 
Transportation  Research,  Development, 
and  Demonstration  Act  of  1980.  This 
new  Act  confers  authority  on  the 
Secretary  of  Energy  to  expend  Federal 
funds  in  order  to  undertake  research 
and  development  activities  and  conduct 
demonstrations  and  technologies  for 
methane-powered  vehicles  and  related 
facilities  used  in  fleet  and  farm 
applications.  Today’s  notice  proposes 
administrative  regulations,  as  required 
by  the  Act,  that  establish  procedures  for 
ensuring  that  new  contracts,  grants, 
cooperative  agreements,  DOE  projects, 
or  other  agency  projects  to  be  funded 
under  the  Act,  supplement  rather  than 
supplant,  duplicate,  displace,  or  lessen 
research  and  development  activities  in 
the  private  sector.  This  notice  solicits 
comments  on  the  proposed  rule  and 
provides  for  a  public  hearing.  Were  it 
not  for  the  legal  requirement  to 
promulgate  these  regulations,  DOE 
would  not  do  so  because  the 
Administration,  as  part  of  its  policy  of 
budgetary  restraint,  has  proposed  to 
Congress  to  prohibit  DOE  from 
expending  any  fimds  to  carry  out  the 
Act. 

DATES:  Written  comments  must  be 
received  on  or  before  January  11, 1982. 

Public  hearing:  9:30  a.m.,  December  4, 
1981.  Requests  to  speak  must  be 
received  by  4:30  p.m.,  e.s.t.,  November 

20. 1981.  DOE  will  notify  by  November 

25. 1981,  persons  selected  to  speak. 
Persons  selected  should  bring  15  copies 
of  their  hearing  statements  to  the 
hearing  location. 

ADDRESSES:  Written  comments  and 
requests  to  speak  should  be  addressed 
to:  Department  of  Energy,  Hearing  and 
Dockets,  Mail  Stop  6B-025,  Room  IF- 
085. 1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585  (Attn.  Docket 
CAS-RM-81-204),  Telephone  (202)  252- 
9319. 


Public  hearing  location;  Forrestal 
Building,  Room  GJ-015, 1000 
Independence  Avenue,  SW., 

Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  D.  Fleming,  Office  of 
Conservation  and  Renewable  Energy, 
Department  of  Energy,  1000  _ 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
8055 

Jo  Ann  Scott,  Office  of  the  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
9516 

Hearings  and  Dockets  (Hearing 
Procedures),  Office  of  Conservation 
and  Renewable  Energy,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  lF-085,  Washington,  D.C. 
20585,  (202)  252-9319 
SUPPLEMENTARY  INFORMATION: 
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B.  Statutory  Background 

II.  Development  of  Proposed  Regulations 

III.  Discussion  of  Proposed  Regulations 

A.  General  Operation  of  Proposed  Program 

B.  Specific  Provisions  of  Proposed 
Regulations 

C.  Information  to  Be  Considered  in  Review 
and  Certification  Decisions 

D.  Review  Under  the  Regulatory  Flexibility 
Act  of  1980 

E.  Review  Under  Executive  Order  12291  ^ 
and  OMB  Circular  A-116 

F.  Review  Under  the  Paperwork  Reduction 
Act  of  1980 

IV.  Environmental  Considerations 

V.  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977 

VI.  Period  for  Public  Comment 

VII.  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments 

B.  Hearing  Procedures 

C.  Conduct  of  Hearings 

I.  Introduction 
A.  General 

DOE  today  gives  notice  of  proposed 
regulations  setting  forth  procedures, 
standards,  and  criteria  for  review  and 
certification  of  new  contracts,  grants, 
cooperative  agreements,  DOE  projects, 
and  other  agency  projects  under  its 
Methane  Transportation  Research  and 
Development  Program.  Section  4(d)  of 
the  Methane  Transportation  Research, 
Development,  and  Demonstration  Act  of 
1980  (“ACT"  or  “Methane  Act”),  Pub.  L. 
96-512,  94  Stat.  2827,  requires 
promulgation  of  these  regulations.  The 
objective  of  this  review  and  certification 
program  is  to  ensure  that  Federal  funds 
to  expended  under  the  Act  do  not 
support  efforts  on  research  and 
development  (“R&D”)  of  methane-fueled 
vehicles  and  related  facilities  that 


supplant,  duplicate,  displace,  or  lessen 
the  same  efforts  occurring  or  that  have 
occurred  in  the  private  sector.  These 
regulations,  when  final,  will  apply  to 
any  R&D  contracts,  grants,  cooperative 
agreements,  DOE  projects,  and  other 
agency  projects  to  be  funded  under  the 
Act,  including  activities  conducted  by 
employees  of  Federal  agencies. 

The  Administration  is  not  seeking 
funds  for  implementation  of  the 
Methane  Act.  In  proposed  budget 
amendments  for  FY 1982  (H.D.  97-29), 
language  has  been  proposed  for 
incorporation  into  DOE’s  FY  1982 
appropriation  that  would  preclude  the 
expenditure  of  such  funds  to  implement 
the  Act.  Despite  this  action,  the  present 
statutory  requirements,  that  DOE 
promulgate  ^e  administrative 
regulations  under  section  4(d),  stand 
until  Congress  provides  otherwise. 

B.  Statutory  Background 

The  purpose  of  the  Act  is  to  establish 
a  program  within  DOE  involving 
simultaneous  R&D  activities  and 
demonstrations  of  technologies  for 
vehicles  operating  on  methane  as  well 
as  for  related  supportive  facilities.  The 
Act  and  the  regiUations  proposed  today 
define  “methane"  as  either  natural  gas 
as  defined  in  section  2(1)  of  the  Natural 
Gas  Policy  Act  of  1978),  gas  derived 
from  coal,  liquefied  natmal  gas,  or  any 
gaseous  transportation  fuel  produced 
from  biomass,  waste  products,  and  other 
renewable  resources.  The  program 
provides  for  advanced  and  accelerated 
research  into  methane  vehicle  design, 
methane  distribution  systems,  and 
storage  faciltiies.  It  is  also  intended  to 
demonstrate  the  economic  and 
technological  practicalities  of  methane- 
fueled  vehicles  for  fleet  use  and  on-farm 
operations. 

The  statutory  provisions  governing  the 
requirements  and  applicability  of  the 
review  and  certification  program  are  the 
six  subsections  of  section  4(d)  and  the 
provisions  of  section  5(a). 

Section  (d)(1)  of  section  4  sets  forth 
the  substantive  policies  to  be  followed 
by  DOE  in  the  exercise  of  its  overall 
management  responsibUity  for 
conducting  the  program!  'Die  subsection 
requires  DOE  to  conduct  the  program  so 
as  to  supplement  private  industry  R&D 
efforts,  and  avoid  supplanting, 
duplicating,  displacing,  or  lessening 
those  efforts. 

Section  (d)(2)  requires  DOE  to  issue 
the  administrative  regulations,  which 
are  published  in  proposed  form  today. 
Procedures,  standards,  criteria,  and 
certification  requirements  are  the 
specified  content  of  these  regulations. 
The  subsection  calls  for  discussion  in 
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the  certification  of  the  relationship  of 
any  related  or  comparable  indust^  R&O 
to  the  R&D  proposed  to  be  conducted 
under  the  Act  as  well  as  related  issues 
such  as  cost  sharing  and  patent  rights. 
Section  (d](3]  requires  that  the 
certifications  be  available  to  the  House 
Committee  on  Science  and  Technology 
and  the  Senate  Committee  on  Energy 
and  Natural  Resources.  In  addition,  the 
subsection  makes  certifications  subject 
to  public  disclosure  under  the  Freedom 
of  Information  Act  and  the  Federal 
Nonnuclear  Energy  Research  and 
Development  act  of  1974,  as  amended. 
However,  the  subsection  does  not 
permit  judicial  review  of  any 
certifications  and  otherwise  exempts 
them  from  coverage  by  the 
Administrative  Procedures  Act. 

Sections  (d](4)  and  (d)(5)  require  that 
a  discussion  similar  to  that  contained  in 
the  certifications  be  included  in  annual 
reports  and  budget  submissions  under 
the  Act 

Section  (d)(6)  limits  the  scope  of 
section  4(d)  to  new  contracts,  grants, 
cooperative  agreements,  DOE  projects, 
or  other  agency  projects.  It  excludes 
from  coverage  the  contracts,  grants, 
cooperative  agreements.  DOE  projects, 
or  other  agency  projects  formally 
initiated  prior  to  enactment,  as  well  as 
any  renewal  or  extension  thereof. 

Section  5  directs  the  Secretary  to 
coordinate  the  functions  of  this  program 
with  related  regulatory  activities  and 
other  responsibilities  of  DOE  and  other 
Federal  departments  or  agencies,  and 
directs  other  entities  within  the  Federal 
executive  branch  to  carefully  consider 
any  written  request  for  assistance  from 
the  Secretary. 

II.  Development  of  Proposed 
Regulations 

The  proposed  regulations  would 
ensure  that  R&D  supported  under  the 
Act  will  not  supplant,  duplicate, 
displace,  or  lessen  similar  efforts 
occurring  in  the  private  sector.  The 
procedures  established  in  these 
regulations  are  intended  to  make  certain 
that  DOE  program  officials  are  fully 
cognizant  of  related  R&D  being  carried 
out  under  private  auspices.  In  particular, 
the  requirement  of  an  aimual  review  of 
industry  programs  and  the  requirement 
that  a  DOE  program  plan  be  prepared 
annually  and  reviewed  by  the  private 
sector  and  other  Federal  agencies 
provide  an  explict  vehicle  for  identifying 
possible  areas  of  duplication  prior  to  the 
commitment  of  DOE  funds.  Other 
Federal  agencies  which  may  comment 
include,  but  are  not  limited  to,  the 
Department  of  Transportation  (“DOT’), 
Department  of  Agriculture  (“USDA”), 
Environmental  Protection  Agency 


("EPA”),  National  Aeronautics  and 
Space  Administration  (“NASA”), 
Department  of  Defense  (“DOD”), 
Department  of  Commerce  (“DOC”),  and  ' 
National  Science  Foundation  (“NSF'). 

The  process  is  intended  to  be  flexible 
to  enable  DOE  officials  to  be  well 
informed  about  current  R&D  in  the  area 
of  methane  transportation.  They  then 
will  be  able  to  accurately  exercise 
professional  judgment  in  the  course  of 
determining  certification  as  required  by 
the  Act  Such  certification  may  be 
carried  out  concurrently  with  technical 
review  of  applications  for  R&D  support 
in  order  that  applicants  may  receive 
prompt  and  complete  decisions  from 
DOE  on  the  disposition  of  their 
proposals. 

llie  proposed  regulations  differ  from 
the  approach  taken  by  DOE  in 
implementing  similar  requirements  with 
respect  to  automotive  propulsion  under 
Pub.  L  95-238.  While  ^at  approach  was 
cited  favorably  by  the  report  of  the 
Senate  Committee  on  Energy  and 
Natural  Resources  (S.  Rept  9&-1006),  the 
approach  proposed  today  is  preferable 
since  it  reduces  the  burden  on  the 
public.  It  does  so  by  providing  for 
critique  of  overall  program  plans  prior  to 
program  execution  rather  than  soliciting 
comments  on  a  project-by-project  basis. 
Further,  the  proposed  approach  places 
responsibility  for  knowledge  of  private 
sector  activities  squarely  upon  the 
Federal  program  manager  rather  than 
relying  upon  the  private  sector  to  object 
to  individual  projects  on  a  case-by-case 
basis.  It  is  believed  that  the  regulations 
proposed  will  more  fully  permit  DOE  to 
carry  out  the  Act  than  would  the 
approach  used  to  implement  Pub.  L  95- 
23^  because  it  will  require  the 
appropriate  Federal  officials  to  have 
public  comments  in  the  context  of  the 
entire  methane  transportation  R&D 
program. 

III.  Discussion  of  Proposed  Regulations 

A.  General  Operation  of  Proposed 
Program 

R&D  projects  can  be  conducted  under 
a  variety  of  arrangements,  and  although 
not  all  of  these  arrangements  may  be 
used,  the  regulations  proposed  tc^ay  are 
designed  to  anticipate  all  the 
possibilities.  Under  the  Act,  the  possible 
arrangements  are  R&D — 

1.  By  employees  of  DOE  or  national 
laboratories  operated  by  DOE  (DOE 
project); 

2.  By  employees  of  other  Federal 
agencies  or  national  laboratories 
operated  by  other  Federal  agencies 
(agency  project); 

3.  Under  an  unsolicited  or  solicited 
contract,  grant,  or  cooperative 


agreement  entered  into  by  DOE  with  a 
person,  private  organization,  or  non- 
Federal  public  agency;  and 

4.  Under  an  unsolicited  or  solicited 
contract,  grant,  or  cooperative 
agreement  entered  into  by  a  Federal 
agency  other  than  DOE  (such  as  NASA) 
with  a  person,  private  organization,  or 
non-Federal  public  agency  pursuant  to 
an  interagency  agreement  with  DOE. 

The  major  features  of  the  proposed 
regulations  are: 

1.  Development  and  compilation  of 
information  for  use  by  DOE  and  other 
program  managers,  identifying  industry 
R&D  relevant  to  the  Act; 

2.  Reviewing  requested  comment  on 
DOE  program  plans  by  industry  and 
other  Federal  agencies; 

3.  Standards  and  criteria  to  prevent 
duplication,  displacement  or  lessening 
of  private  industry  R&D; 

4.  Review  and  certification  of 
proposed  projects  by  program  managers 
with  the  assistance  of  appropriate 
technical  experts. 

In  the  event  that  a  manager  is  dealing 
with  an  application  or  proposal  for  a 
new  contract,  grant  or  cooperative 
agreement  the  proposed  regulations  call 
for  completion  of  the  review  process 
prior  to  actual  negotiation  of  the 
agreement  with  the  result  to  be  promptly 
reported  to  the  applicant.  The 
certification  document  will  be  prepared 
by  the  manager  in  advance  of  such  a 
negotiation,  but  not  formally  signed  until 
the  negotiations  are  completed.  In  this 
way,  no  applicant  for  a  contract  grant, 
or  cooperative  agreement  will  have  to 
negotiate  with  uncertainty  as  to  the 
outcome  of  the  review  process  under  the 
regulations. 

DOE  emphasizes  that  the  procedures 
and  requirements  proposed  today  as  10 
CFR  Part  478  are  in  addition  to,  rather 
than  in  substitution  for,  the  general 
contract  grant  and  cooperative 
agreement  procedures  and  requirements 
of  whichever  Federal  agency  funds  the 
research  (in  the  case  of  DOE,  10  CFR 
Part  600  for  grants  and  cooperative 
agreements  and  the  Federal 
procurement  regulations  as  modified  by 
41  CFR  Chapter  9  for  contracts). 
Certification  under  10  CFR  Part  478  does 
not  constitute  the  award  of  the  contract 
grant,  or  cooperative  agreement,  but 
certification  is  necessary  before  an 
award  can  be  made. 

B.  Specific  Provisions  of  Proposed 
Regulations 

1.  Development  of  Information 
Describing  Industry  R&D.  Under  §  478.3, 
today’s  proposal  would  ensure  that  no 
contract,  grant  cooperative  agreement 
DOE  project  or  agency  project  be 
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certiHed  without  the  program  manager 
having  undertaken  systematically  to 
determine  its  relationship  to  ongoing 
industry  activities  relevant  to  the  Act. 
This  determination  will  be  based  on 
current  information  concerning  industry 
R&D  activities  for  methane-powered 
vehicles  and  related  facilities.  This 
information  can  be  developed  through 
analysis  of  current  technical  literature, 
through  searching  subject  data  archives 
such  as  the  National  Technical 
Information  Center  or  the  Smithsonian 
Science  Information  Exchange,  and 
through  contacts  with  private  sector 
organizations  performing  related  R&D.  A 
formal  mandatory  survey  using  a 
standardized  survey  instrument  is  not 
proposed  due  to  the  burden  it  would 
place  on  respondents  and  the  problems 
of  designing  categories  to  avoid 
problems  with  proprietary  data  or 
information.  Assembly  of  such 
information  annually  is  intended  to 
provide  the  funding  agency  with  a 
background  needed  to  make  informed 
professional  judgments.  The 
information,  including  the  sources  and 
contacts,  will  be  complied  by  the 
program  manager,  and  excluding  any 
proprietary  information,  will  be 
available  to  the  public. 

2.  Comments  on  DOE  Program  Plan. 

In  accordance  with  sound  R&D 
management  principles,  DOE  must 
necessarily  complete  a  written  plan  for 
program  execution  before  committing 
public  funds  each  fiscal  year.  As  part  of 
the  process  of  ensuring  that  planned 
program  commitments  will  not  supplant, 
duplicate,  displace  or  lessen  private- 
sector  efforts,  this  plan  will  be  subject  to 
review  and  comment  by  experts  in 
public  and  private  organizations.  The 
program  manager  will  request  comments 
from  other  Federal  agencies,  such  as 
DOT,  EPA,  NASA,  USDA,  DOD,  DOC, 
and  NSF,  which  have  an  interest  in  the 
outcome  of  the  R&D  or  which  have 
potentially  duplicating  activities.  To 
carry  out  the  purposes  of  the  Act,  the 
reviewers  will  be  asked  to  comment  on 
the  appropriateness  of  Federal  versus 
private  sector  support  for  the  R&D 
projects  as  well  as  on  the  technical 
substance  of  the  program  plan.  A  notice 
of  the  availability  of  the  program  plan 
for  comment  will  be  placed  in  the 
Commerce  Business  Daily  and  the 
Federal  Register  in  order  to  assure  that 
the  opportunity  exists  for  all  interested 
parties  to  comment.  The  program 
manager  will  keep  a  record  of  those 
notices  and  of  the  comments  received 
and  of  their  disposition,  and  this  record 
will  be  available  to  the  public;  however, 
final  responsibility  for  the  content  of  the 


DOE  program  plan  must  rest  with  the 
judgment  of  the  DOE  program  manager. 

3.  Standards  and  Criteria.  The 
standards  and  criteria  in  §  478.8  are  the 
basis  for  determining  whether  a 
contract,  grant,  cooperative  agreement, 
DOE  project,  or  other  agency  project  is 
certifiable  under  the  Act.  As  noted 
above,  they  are  in  addition  to  the 
normal  requirements  of  DOE  or  other 
Federal  agencies  for  the  award  of 
contracts,  grants,  or  projects. 

The  proposed  §  478.8  states  six 
related  standards  and  criteria  in  general 
terms.  If  adopted,  these  standards  and 
criteria  would  permit  certification  only 
upon  findings  that  the  R&D  to  be 
performed — 

1.  Supplements  private  R&D  on 
methane-fueled  vehicles  and  related 
facilities; 

2.  Is  not  duplicative  of  previously 
abandoned  R&D  without  good  cause; 

3.  Would  not  be  performed  during  the 
term  of  the  award  without  Federal 
funding; 

4.  Results  in  an  accelerated  target 
date  for  commercialization; 

5.  Is  not  duplicative  of  successful  past 
and  current  private  R&D;  and 

6.  Does  not  constitute  a  Federal 
subsidy  of  existing  efforts  but  rather 
accelerates  R&D  efforts  by  an  applicant 
for  a  contract,  grant,  or  cooperative 
agreement 

These  standards  and  criteria  are 
based  on  the  language  of  the  Act  and 
DOE  experience  in  setting  standards 
and  criteria  for  the  automotive 
propulsion  program  under  the  DOE  Act 
of  1978. 

4.  Review  by  Manager.  The  proposed 
regulations  define  the  term  “manager"  to 
mean  the  program  official  who  requests 
that  a  contracting  officer  negotiate  a 
contract,  grant,  or  cooperative 
agreement;  who  authorizes  the  start  of  a 
DOE  project  as  defined  in  §  478.2;  or 
who  requests  that  a  contracting  officer 
authorize  transfer  of  DOE  funds  for  an 
agency  project  as  defined  in  $  478.2. 

DOE  and  agency  projects  are  conducted 
only  by  full-time  Federal  employees  or 
employees  of  Federal  national 
laboratories.  In  some  instances,  the 
manager  will  be  an  employee  of  DOE,  in 
others,  an  employee  of  another  agency, 
such  as  DOT  or  NASA.  The  manager 
should  not  be  the  employee  responsible 
for  formal  negotiation  of  a  grant, 
contract,  or  cooperative  agreement. 

The  timing  of  the  review  differs 
depending  upon  the  arrangement  under 
which  the  proposed  R&D  is  to  take 
place.  For  unsolicited  proposals  for 
contracts,  grants,  or  cooperative 
agreements,  the  manager  will  be 
reacting  to  a  proposal  from  outside  the 


Federal  Government.  In  the  case  of 
solicitations  for  contracts,  grants,  or 
cooperative  agreements,  the  manager 
will  be  reviewing  the  solicitation  prior  to 
its  release,  and  the  manager  will  also  be 
responsible  for  reviewing  incoming 
proposals  at  a  later  stage  of  the 
certification  process. 

5.  Information  Required  from 
Applicant.  Apart  fi'om  the  general 
information  resources,  which  will  bring 
about  informed  decisionmaking  under 
the  review  and  certification  system 
proposed  today,  the  proposed 
regulations  call  for  project-specific 
information  or  justification  from 
applicants  for  contract,  grant,  or 
cooperative  agreements.  This  specific 
material  will  enable  managers  to  focus 
on  the  impact  a  contract,  grant,  or 
cooperative  agreement  would  have  upon 
the  R&D  program  of  the  applicant  in 
light  of  the  standards  and  criteria  of 
§  478.8.  The  requirements  for  this 
material  are  set  forth  in  §  478.5  of  the 
proposed  regulations  and,  in  responding 
to  them,  the  applicant  will  provide 
information-necessary  to  apply  the 
standards  and  criteria. 

In  some  instances,  §  478.5  asks 
questions  calling  for  simple  answers: 

1.  Will  the  R&D  initiate  or.continue  an 
R&D  program? 

2.  What  is  the  expected  delay  in  an 
applicant’s  timetable  for  the 
development  of  a  methane-fueled 
vehicle  or  related  facility  that  would 
occur  but  for  the  grant,  cooperative 
agreement,  or  contract? 

In  other  instances,  complex  responses 
may  be  anticipated.  For  example,  the 
proposed  section  would  have 
applicants — 

1.  Discuss  allegedly  comparable 
industrial  R&D;  and 

2.  Justify  further  R&D  of  abandoned 
systems. 

In  casting  the  provisions  of  §  478.5, 
DOE  has  sought  to  minimize  the  burden 
of  responding,  consistent  with  its 
statutory  obligations.  Under  this  section, 
.  an  applicant  would  have  to  provide  a 
written  certification  to  DOE  that  the 
grants,  cooperative  agreement,  or 
contract  funds  would  represent  a  real 
year-to-year  increase  in  the  expenditure 
of  the  applicant's  resources.  DOE  has 
not  asked  for  submission  of  detailed 
budget  figures  because  it  believes  that 
the  possibility  of  an  investigation  and 
the  possible  consequences  of  discovery 
are  enough  to  warrant  belief  in  the 
veracity  of  such  assurance.  DOE  also 
wishes  to  minimize  the  burden  and  cost 
of  applying  for  a  grant,  cooperative 
agreement,  or  contract. 

Applicants  or  other  persons 
submitting  information  under  the 
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regulations  should  bear  in  mind  that 
DOE  is  subject  to  the  disclosure 
requirements  of  the  Freedom  of 
Information  Act  and  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974. 

6.  Certification.  Based  on  a 
consideration  of  ail  relevant 
information,  including  the  DOE  program 
plans  and  comments  thereon,  data  from 
appropriate  Federal  agency  and  private 
sector  sources  compiled  annually  under 
§  473.3,  as  well  as  information  submitted 
by  the  applicant,  the  manager  decides 
whether  to  certify  the  proposed  R&D 
project.  Examples  of  private  sector 
sources  are:  international  sjmnposia; 
foreign  and  domestic  fleet  operations 
using  methane  fuel;  professional  and 
manufacturing  organizations  such  as  the 
Society  of  Automotive  Engineers,  the 
American  Society  of  Mechanical 
Engineers,  the  American  Gas 
Association,  and  the  Motor  Vehicle 
Manufacturers  Association;  and 
semiannual  Contractor  Coordination 
Meetings  at  which  DOE  staff  and 
contractors  report  on  the  status  of 
advances  in  automotive  teohnology.  If 
the  manager  is  not  an  employee  of  DOE, 
the  proposed  regulations  require  DOE 
concurrence  in  the  certification  decision. 
DOE  concurrence  stems  from  its  overall 
management  responsibility  stipulated  in 
the  Act.  Negative  decisions  are  to  be 
communicated  in  writing  to  applicants 
in  the  case  of  contracts,  grants,  or 
cooperative  agreements.  Affirmative 
decisions  will  lead  to  preparation  of  a 
certification  of  the  contract,  grant, 
cooperative  agreement,  DOE  project,  or 
other  agency  project,  with  distribution  of 
copies  to  the  applicant  and  DOE 
program  manager,  as  appropriate. 

Reflecting  the  provisions  of  section 
4(d]  of  the  Act,  the  proposed  regulations 
require  the  manager  to  include  in  the 
certification  a  discussion  of  the  contract, 
grant,  cooperative  agreement,  or  agency 
project  R&D  to  be  performed,  showing 
compliance  with  the  applicable 
standards  and  criteria  and  any  arguably 
comparable  private  R&D.  Also  reHecting 
statutory  demands,  the  proposed 
regulations  require  that  the  certification 
deal  with  cost  sharing  and  patent  rights, 
where  relevant,  in  the  case  of  grants, 
cooperative  agreements,  or  contracts. 
The  information  on  cost  sharing  and 
patent  rights  will  also  be  incorporated  in 
the  actual  award. 

The  proposed  regulations  also  contain 
§  478.5,  describing  the  extent  to  which 
certifications  are  subject  to  review  or 
disclosure.  The  provisions  of  that 
section  are  drawn  from  the  statute  and 
are  included  for  the  convenience  of 


readers  of  the  Code  of  Federal 
Regulations. 

C.  Review  Under  the  Regulatory 
Flexibility  Act  of  1980 

These  proposed  regulations  were 
reviewed  under  the  Regulatory 
Flexibility  Act  of  1980,  Pub.  L  96-354 
Stat.  1164,  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE  has 
concluded  that  a  regulatory  flexibility 
analysis  is  not  necessary  because  the 
main  function  of  these  regulations  is  to 
define  the  procedures  wUch  DOE  itself 
will  follow.  The  chief  effects  of  these 
regulations  on  small  businesses  and 
other  sections  of  the  industry  and  the 
public  will  be  the  minor  delay  involved 
in  processing  proposals,  and  potential 
savings  on  duplicative  R&D.  The  costs  to 
small  businesses  and  other  sections  of 
the  public  for  compliance  with  these 
regulations  will  be  comparatively  small 
and  limited  to  the  costs  of  providing 
information  in  an  application  for  a  grant, 
cooperative  agreement,  or  contract. 

Furthermore,  only  new  contracts, 
grants,  cooperative  agreements,  and 
projects  will  come  under  the  regulations. 
The  Act  and  regulations  specify  that  the 
renewals  and  extensions  of  existing 
oontracts,  grants,  cooperative 
agreements,  or  projects  are  not  subject 
to  the  review  and  certification  program. 

For  all  the  above  reasons,  this  hereby 
certifies  that  10  CFR  Part  478  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Review  Under  Executive  Order  12291 
and  OMB  Circular  A~1 16 

These  regulations  were  also  reviewed 
under  Executive  Order  12291  (46  FR 
13193,  February  19, 1981),  implementing 
DOE  directives  thereunder,  and  Office 
of  Management  and  Budget  (“OMB”) 
Circular  A-116.  These  regulations  are 
not  “major”  according  to  the  terms  of 
the  Executive  Order,  for  the  reasons 
stated  in  discussion  of  the  Regulatory 
Flexibility  Act.  That  is,  they  do  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  for  consumers, 
industries,  or  government;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  domestic 
businesses  to  compete  with  foreign 
enterprises.  These  regulations  will  not 
have  an  impact  which  is  truly  major  in 
terms  of  gross  economic  and  social 
ejects  or  of  promoting  achievement  of 
national  energy  conservation  goals. 
Therefore,  they  do  not  require  analysis  ^ 
under  Executive  Order  12291  or  an 


urban  community  impact  analysis  under 
OMB  Circular  A-116. 

E.  Review  Under  the  Paperwork 
Reduction  Act  of  1980 

A  copy  of  these  regulations  has  been 
submitted  to  the  Director  of  OMB  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  95-511).  DOE 
recognizes  that  OMB  approval  is 
necessary  under  section  3507  of  Pub.  L 
96-511  in  order  to  request  the  applicant 
information  required  under  §  478.5  of 
this  notice.  However,  DOE  is  not  yet 
requesting  OMB  approval  because  the 
Administration  is  not  seeking  funds  to 
implement  the  Methane  Act.  Should 
funds  be  appropriated  for  the  methane 
R&D  program,  OMB  approval  will  be 
obtained  prior  to  any  information 
gathering  imder  §  478.5  of  this  notice. 

IV.  Environmental  Considerations 

DOE  has  concluded  that  promulgation 
of  these  regulations  does  not  require 
preparation  of  an  environmental 
assessment  or  of  an  environmental 
impact  statement  under  the  National 
Environmental  Policy  Act  (“NEPA”)  of 
1969  (42  U.S.C.  4321,  et.  seq.  (1970)),  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
and  the  DOE  guidelines  (45  FR  20694, 
March  28, 1980).  The  reg^ations  are 
procedural  in  nature  and  their  issuance 
will  not  result  in  a  predictable 
significant  environmental  impact.  DOE 
is,  however,  committed  to  ensuring  that 
individual  contracts,  cooperative 
agreements,  grants,  or  projects  executed 
by  DOE  will  comply  with  applicable 
requirements  of  NEPA. 

V.  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977 

The  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (41  U.S.C  501- 
509  (1970))  requires  that  the  appropriate 
assistance  instrument  (grant  or 
cooperative  agreement)  or  procurement  • 
contract  be  used  in  Federal  assistance 
or  acquisition  programs.  The  proposed 
regulations  refer  to  cooperative 
agreements  because  DOE  anticipates 
that  there  may  be  instances  when 
section  6  of  the  Federal  Grant  and 
Cooperative  Agreement  Act  will  permit 
their  use  because  of  substantial 
involvement  between  DOE  and  the 
recipient. 

VI.  Period  for  Public  Comment 

A  60-day  conunent  period  is  being 
provided  for  public  review  and  comment 
on  this  proposed  rulemaking. 
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VII.  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  today’s  proposed 
procedures,  standards,  and  criteria. 
Comments  should  be  submitted  to  the 
address  indicated  in  the  addresses 
section  of  this  preamble.  Comments 
should  be  identifled  on  the  outside  of 
the  envelope  and  on  documents 
submitted  to  DOE  with  the 
designation — Methane  Transportation 
R&D — Proposed  Rule  (Docket  No.  CAS- 
RM-81-204).  Ten  copies  should  be 
submitted.  All  comments  received 
before  4:30  p.m.,  e.s.t.  on  (date  TBD)  and 
all  other  relevant  information  will  be 
considered  by  DOE  before  final  action  is 
taken  on  the  proposed  regulations.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  Room  lE-190,  Forrestal  Building, 
1000  Independence  Avenue,  S,W., 
Washington,  D.C.  20585,  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  conRdential  and  exempt  by  law  hrom 
public  disclosure  should  submit  one 
complete  copy,  appropriately  labeled  for 
limited  disclosure,  and  ten  copies  from 
which  information  claimed  to  be 
confidential  has  been  deleted.  In 
accordance  with  the  procedures 
established  in  10  CFR  1004.11,  DOE  will 
make  its  own  determination  with  regard 
to  any  claim  that  information  submitted 
be  exempt  from  public  disclosure. 

B.  Hearing  Procedures 

The  time  and  place  of  the  public 
hearing  are  indicated  in  the  dates  and 
addresses  section  of  this  preamble.  DOE 
invites  any  person  who  has  an  interest 
in  the  proposed  rulemaking  issued 
today,  or  who  is  a  representative  of  a 
group  or  class  of  persons  that  has  an 
interest  in  today’s  proposed  rulemaking, 
to  make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  Such  a  request  should  be 
directed  to  the  address  indicated  in  the 
addresses  section  of  this  preamble,  must 
be  received  before  4:30  p.m.  e.s.t.  on 
November  20, 1981,  and  may  be  hand 
delivered  to  such  address,  between  the 
hours  of  9  a.m.  and  5  p.m.  e.s.t.,  Monday 
through  Friday.  A  request  should  be 
labeled  both  on  the  document  and  on 
the  envelope — ^Methane  Transportation 
R&D — Proposed  Rule  (Docket  No.  CAS- 
RM-81-204). 
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The  person  making  the  request  should 
briefly  describe  the  interest  concerned, 
state  why  she  or  he  is  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest,  if 
appropriate,  and  give  a  concise 
summary  of  the  proposed  oral 
presentation  and  a  telephone  number 
where  she  or  he  may  be  contacted 
during  the  day  before  the  hearing. 

DOE  will  notify,  before  4:30  p.m.  e.8.t., 
November  25, 1981,  each  person  selected 
to  appear  at  the  hearing.  Each  person 
selected  to  be  heard  should  bring  15 
copies  of  her  or  his  statement  to  the 
hearing  location.  ^ 

C.  Conduct  of  Hearings 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 

The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  persons 
requesting  to  be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing  and  ffiere  will  be 
no  cross-examination  of  the  persons 
presenting  statements.  Any  decision  ' 
made  by  DOE  with  respect  to  the 
subject  matter  of  the  hearing  will  be 
based  on  all  information  available  to 
DOE.  At  the  conclusion  of  all  initial  oral 
statements,  each  person  who  has  made 
an  oral  statement  will  be  given  the 
opportunity,  if  she  or  he  so  desires,  to 
make  a  rebuttal  statement.  The  rebuttal 
statements  will  be  given  in  the  order  in 
which  the  initial  statements  were  made 
and  will  be  subject  to  time  limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person 
making  a  statement  at  the  hearing  to  the 
registration  desk.  DOE  will  determine 
whether  the  question  is  relevant  and 
whether  the  time  limitations  permit  it  to 
be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retain^  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room,  Room  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  S.W, 
Washington,  D.C.  20585,  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 


In  consideration  of  the  foregoing,  DOE 
hereby  proposes  to  amend  Chapter  X  of 
title  10,  Code  of  Federal  Regulations,  by 
establishing  Part  478  as  set  forth  below. 

Issued  in  Washington,  D.C.,  October  20, 
1981. 

foseph  J.  Tribble, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

10  CFR  is  amended  by  adding  a  new 
Part  478,  reading  as  follows: 

PART  478— METHANE 
TRANSPORTATION  RESEARCH  AND 
DEVELOPMENT;  REVIEW  AND  , 
CERTIFICATION  OF  CONTRACTS. 
GRANTS,  COOPERATIVE 
AGREEMENTS,  AND  PROJECTS 

Sec. 

478.1  Purpose  and  scope. 

478.2  Definitions. 

478.3  Development  of  information  on 
industry  research  and  development. 

478.4  Review  of  DOE  program  plans. 

478.5  Required  information  from  applicant. 

478.6  Review  and  certification  by  manager. 

478.7  Disclosure  and  reviewability  of 
certification. 

478.8  Standards  and  criteria. 

Authority:  Methane  Transportation 

Research,  Development,  and  Demonstration 
Act  of  1980,  Pub.  L  98^12,  94  StaL  2827  (15 
U.S.C.  3801);  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91, 91  Stat.  565 
(42  U.S.C.  7101  note). 

§  478.1  Purpose  and  scope. 

These  regulations  implement  section 
4(d)  of  the  Methane  Transportation 
Research,  Development,  and 
Demonstration  Act  of  1980  (15  U.S.C. 
3801),  and  apply  to  each  new  contract, 
grant,  cooperative  agreement. 
Department  of  Energy  (DOE)  project,  or 
other  agency  project  funded  or  to  be 
funded  under  the  research  and 
development  authority  conveyed  upon 
the  Secretary  of  Energy  by  that  Act. 
These  regulations  do  not  apply  to 
subcontractors,  contractors  under  grants 
or  cooperative  agreements,  or  to 
contracts,  grants,  cooperative 
agreements,  DOE  projects,  or  other 
agency  projects  entered  into,  made,  or 
formally  approved  and  initiated  prior  to 
December  12, 1980,  or  with  respect  to 
any  renewal  or  extension  thereof. 
Insofar  as  contracts,  grants,  and 
cooperative  agreements  are  concerned, 
these  regulations  provide  procedures 
and  requirements,  in  addition  to  those 
generally  applicable  under  the 
assistance  and  procurement  regulations 
of  the  Federal  agency  funding  the 
research  and  development  under  the 
Act. 

§478.2  Definitions. 

For  purpose  of  these  regulations — 
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“Act”  means  the  Methane 
Transportation  Research,  Development, 
and  Demonstration  Act  of  1980,  I^b.  L 
96-512,  94  Stat.  2827  (15  U.S.C.  3801). 

“Agency  project”  means  research  and 
development  requested  by  DOE  under 
the  Act  performed  by  employees  of  a 
Federal  agency  or  of  a  national 
laboratory  operated  for  a  Federal 
agency. 

“Applicant”  means  any  private 
laboratory,  university,  nonprofit 
organization,  industrial  organization, 
private  agency,  institution,  organization, 
corporation,  partnership,  individual,  or 
public  agency  other  than  a  Federal 
agency. 

“DOE”  means  the  United  States 
Department  of  Energy. 

“DOE  project”  means  research  and 
development  under  the  Act  by 
employees  of  DOE  or  of  a  national 
laboratory  operated  for  DOE. 

“Federal  agency”  means  an  executive 
agency  as  defined  by  5  U.S.C.  105. 

“Manager”  means  the  Federal 
program  official  who  requests  that  a 
contracting  or  grants  officer  negotiate  a 
contract,  grant,  or  cooperative 
agreement;  who  requests  that  a 
contracting  officer  authorize  transfer  of 
DOE  funds  for  an  agency  project;  or  who 
authorizes  a  DOE  project  to  begin. 

“Methane”  means  either  natural  gas 
(as  defined  in  section  2(1)  of  the  Natural 
Gas  Policy  Act  of  1978),  gas  derived 
from  coal,  liquefied  natural  gas,  or  any 
gaseous  transportation  fuel  produced 
fiom  biomass,  waste  products,  and  other 
renewable  resources. 

“Related  facilities”  means  any  facility 
for  the  transmission,  storage,  or 
dispensing  of  methane  fuel  for  vehicles. 

“Research  and  development”  means 
activities  constituting  a  project  to 
advance  the  state  of  the  art  of  methane- 
fueled  vehicles  or  related  facilities  and 
does  not  mean  activities  involving 
technology  transfer  to  mass  production, 
evaluative  testing,  preliminary  planning 
for  a  DOE  or  an  agency  project,  or 
program  administration  and 
management. 

“Solicitation”  means  a  formal,  written 
request  for  proposals /applications  to 
perform  research  and  development 
under  a  contract,  grant,  or  cooperative 
agreement,  typically  including 
evaluation  criteria  and  a  statement  of 
the  work  to  be  done  or  areas  to  be 
investigated. 

“Vehicle”  means  any  truck,  van, 
station  wagon,  bus,  or  car  used  on 
public  roads  or  highways  as  well  as  off¬ 
road  agricultural  equipment,  such  as 
tractors,  harvesters,  and  so  forth,  which 
currently  bum  gasoline  or  diesel  fuel. 


§  478.3  Development  of  information  on 
industry  research  and  development 

Before  completing  program  planning 
for  each  fiscal  year,  ^e  manager  shall 
search  appropriate  data  archives  to 
identify  planned,  ongoing,  or  completed 
resear^  and  development  on  methane- 
fueled  vehicles  and  related  facilities.  In 
addition,  when  necessary  the  manager 
shall  contact  private  sector  entities  to 
determine  the  nature  of  any  research 
and  development  of  this  kind  which  they 
may  be  planning  or  conducting.  This 
information,  which  will  provide  a  data 
base  for  making  certifications  under 
§  478.6,  shall  be  compiled  and  made 
available  to  the  public,  after  removal  of 
any  proprietary  information  as 
described  in  10  CFR  §  1004.10(b)(4). 

§  478.4  Review  of  DOE  program  plans. 

In  formulating  a  program  plan  for  the 
program  authorized  by  the  Act,  the  DOE 
manager  shall  make  the  draft  program 
plan  available  for  review  and  shall 
solicit  comments  fi^m  persons,  in  both 
the  private  sector  and  other  Federal 
agencies,  concerned  with  research  and 
development  of  methane-powered 
vehicles  and  related  facilities.  At  the 
same  time,  the  manager  shall  place  in 
the  Commerce  Business  Daily  and  the 
Federal  Register  notices  that  the  plan  is 
available  for  comment.  The  manager 
shall  take  these  comments  into  account 
in  ensuring  that  plaimed  projects  will 
not  supplant,  duplicate,  displace,  or 
lessen  private  sector  activities  as 
provided  in  the  Act.  The  manager  shall 
maintain  and  make  available  a  record  of 
the  comments  solicited  and  received, 
and  shall  include  in  the  paragraph  plan 
a  discussion  of  the  consideration  of  the 
comments. 

§  478.5  Required  Information  from 
applicant 

Any  proposal  for  a  contract,  grant,  or 
cooperative  agreement,  under  the  Act  to 
support  research  and  development 
activities  of  methane-fueled  vehicles  or 
related  facilities  must — 

(a)  State  whether  the  activities  will 
initiate  or  continue  research  and 
development  of  methane-fueled  vehicles 
or  related  facilities; 

(b)  State,  insofar  as  the  applicant  has 
information,  whether  and  to  what  extent 
the  activities  to  be  supported  are 
technically  the  same  as  activities 
conducted  previously  or  to  be  conducted 
during  the  term  of  the  award  by  any 
person  for  research  and  development  of 
a  substantially  similar  methane-fueled 
vehicle  or  related  facility; 

(c)  Justify  research  and  development 
acuities  on  methane-fueled  vehicles  or 
related  facilities  abandoned  by  any 
person  because  of  a  lack  of  mass 


production  potential  by  presenting 
information  showing  a  significant 
intervening  technological  advance, 
promising  conceptual  innovation,  or 
other  special  consideration; 

(d)  Provide  an  assurance  that  the 
amount  of  the  applicant’s  own  funds  to 
be  expended  for  research  and 
development  of  methane-fueled  vehicles 
or  related  facilities  will  not  be 
diminished  as  a  result  of  the  award  of  a 
contract,  grant,  or  cooperative 
agreement. 

(e)  Provide  to  the  extent  possible — 

(1)  An  assurance  that  the  time  period 
for  completing  research  and 
development  of  the  methane-fueled 
vehicles  or  related  facilities  is  likely  to 
be  shorter  as  a  result  of  a  contract, 
grant,  or  cooperative  agreement;  and 

(2)  The  estimated  delay,  if  any,  which 
is  likely  to  occur  if  the  application  for  a 
contract,  grant,  or  cooperative 
agreement  is  denied. 

Information  required  fi'om  the  applicant 
shall  also  be  set  forth  in  the  solicitation 
notice  for  a  contract,  grant,  or 
cooperative  agreement. 

§  478.8  Review  and  certification  by 
manager. 

(a)  The  manager  shall  reject  any 
proposal  that  has  not  been  completed  in 
accordance  with  §  478.5  of  these 
regulations  or  any  other  generally 
applicable  requirements  for  the 
submission  of  proposals.  A  rejected 
proposal  may  be  corrected,  amended  or 
resubmitted  as  permitted  by  the 
applicable  procedures  under  the 
assistance  and  procurement  regulations 
of  the  Federal  agency  receiving  the 
proposal. 

(b)  After  the  preliminary  review  and 
prior  to  recommending  that  contracting 
officials  negotiate  an  award,  the 
manager  shall  review  the  proposed 
research  and  development  to  be 
performed  under  contract,  grant,  or 
cooperative  agreement,  to  determine 
whether  the  proposed  project  meets  the 
standards  and  criteria  of  §  478.8. 

(c)  Upon  consideration  of  all  relevant 
information,  including  the  DOE  program 
plan,  any  applicable  comments  on  Ae 
program  plan,  information  on  private- 
sector  research  and  development 
programs  compiled  annually  under 

§  478.3,  and  all  material  submitted  by 
the  applicant,  the  manager — 

(1)  Shall  determine  whether  the 
research  and  development  to  be 
performed  complies  with  the  standards 
and  criteria  of  §  478.8; 

(2)  Shall  obtain  the  concurrence  of 
DOE  on  the  certification  decision,  either 
affirmative  or  negative,  if  the  manager  is 
not  an  employee  of  DOE; 
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(3)  Shall,  in  the  event  of  a  negative 
determination  under  this  section,  advise 
the  applicant  of  the  decision  in  writing 
with  a  brief  statement  of  supporting 
reasons;  and 

(4)  Shall,  in  the  event  of  an  affirmative 
determination  under  this  sectimi, 
prepare  a  certification — 

(i)  Explaining  the  determination; 

(ii)  Discussing  any  allegedly  related  or 
comparable  industrial  research  and 
development  considered  and  not 
deemed  to  be  an  adequate  basis  for  not 
certifying  the  contract  grant  or 
cooperative  agreement 

(iii)  Discussing  issues  regarding  cost 
sharing  and  patent  rights  related  to  the 
standi^s  and  criteria  of  S  478.8  of  these 
regulatioDs;  and 

(iv)  Discussing  any  other  relevant 
issue. 

(d)  After  complying  with  paragraph  (c) 
of  this  section,  the  manager  shall  sign 
the  certihcation  and  distribute  copies  to 
the  applicant  if  any,  and  to  DOE,  if  the 
manager  is  not  a  DOE  employee — 

(1)  Immediately  in  the  case  of  a  DOE 
or  agency  project  and 

(2]  After  the  agreement  has  been 
negotiated  in  the  case  of  a  contract 
grant  or  cooperative  agreement  The 
apphcant's  copy  shall  accompany  the 
award.  In  this  case,  the  manager  shall 
Informally  notify  the  apphcant  of  the 


outcome  of  his  decision  under  paragraph 
(c](l]  of  this  section  as  soon  as  possible 
after  it  is  made. 

§  478.7  Disclosure  and  reviewability  of 
certification. 

Any  certification  issued  under  these 
rules  is — 

(a)  Subject  to  disclosure  under  5 
U.S.C.  SS2  and  section  17  of  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  as  amended, 
42  U.S.C.  5918;  and 

(b)  Available  to  the  Committee  on 
Science  and  Technology  of  the  House  of 
Representatives  and  the  Committee  on 
Energy  and  Natural  Resources  of  the 
Senate;  and 

(c)  Subject  neither  to  judicial  review 
nor  to  the  provisions  of  5  U.S.C.  551-559, 
except  as  provided  under  paragraph  (a) 
of  this  section. 

§  478.8  Standards  and  criteria. 

Research  and  development  to  be 
performed  under  a  contract,  grant,  or 
cooperative  agreement,  as  a  DOE 
project,  or  as  an  agency  project  under 
the  Act  may  be  certified  under  these  ' 
regulations  only  if  the  research  and 
development  to  be  conducted — 

(a)  Supplements  the  research  and 
development  efforts  of  industry  or  any 


other  researcher  on  methane-fueled 
vehicles  or  related  facilities; 

(b)  Is  not  duplicative  of  efforts 
previously  abandoned  by  private 
researchers  imless  the  project  has  been 
justified  by  an  intervening  technological 
advance,  promising  conceptual 
innovation,  or  other  special 
consideration; 

(c)  Would  not  be  performed  during  the 
term  of  the  award  but  for  the 
availability  of  the  Federal  funding  being 
sought; 

(d)  Is  likely  to  produce  cm  advanced 
methane-fueled  vehicle  or  related 
facility  suitable  for  steps  toward 
technology  transfer  to  mass  production 
in  a  shorter  time  period  than  would 
otherwise  occur. 

(e)  Is  not  technologically  the  same  as  ^ 
efforts,  by  any  person,  conducted 
previously  or  to  be  conducted  during  the 
term  of  the  award  regarding  a 
substantially  similar  advanced  methane- 
fueled  vehicle  or  related  facility;  and 

(f)  Is  not  likely  to  result  in  a  decrease 
in  the  level  of  private  resources 
expanded  for  research  and  development 
on  methane-fueled  vehicles  and  related 
facilities  by  substituting  Federal  funds 
without  justification. 
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